
PREVAILING WAGE/ 
LABOR COMPLIANCE 

SEMINAR 

HANDOUT MATERIALS 

Thursday – June 6, 2019 
8:30 a.m. – 4:30 p.m. 

Four Points by Sheraton - Pleasanton 
5121 Hopyard Road 

Pleasanton, California 94588 



                                                                                                                   

 
 
 
 

 
8:30 AM – 9:00 AM  Registration and Continental Breakfast* 

   *Sponsored by FFC 
 
 

9:00 AM – 9:15 AM  Welcome and Opening Remarks  
   Bryan Berthiaume  Foundation for Fair Contracting 

          
 
9:15 AM – 10:15 AM US Department of Labor – Wage and Hour Division (Page 1) 

Speaker: Martin Otero, Community Outreach and Resource 
  Planning Specialist – San Francisco District Office 

 
10:15 AM – 10:30 AM Break 
 
 
10:30 AM – 11:45 AM Office of the Director – Legal Unit (Page 15) 
    Office of Policy, Research and Legislation (OPRL) (Page 43) 

Speaker:   Minsu Longiaru – Staff Counsel 
 
 
11:45 PM – 1:00 PM Lunch – Provided On Site* 
    *Sponsored by FFC 
    Special Presentation:  Professional Land Surveyors (Page 87) 
  Speakers:   Eric Angstadt, FFC Board Member  

California & Nevada Civil Engineers and Land 
Surveyors 

 
 

1:00 PM – 2:00 PM   Division of Labor Standards Enforcement (DLSE) (Page 91) 
Speaker: Evan Adams, Staff Counsel 

    
      

2:00 PM – 3:00 PM   Division of Labor Standards Enforcement (DLSE) (Page 147) 
Speakers: Johnny Dayao, Deputy Labor Commissioner 

 
 

PREVAILING WAGE/LABOR COMPLIANCE CONFERENCE 
Thursday  June 6, 2019  8:30 a.m. – 4:30 p.m. 

Four Points by Sheraton - Pleasanton  5121 Hopyard Road  Pleasanton, California 

 

FOUNDATION FOR FAIR CONTRACTING 
PRESENTS 

 

Agenda 



                                                                                                                   

3:00 PM – 3:15 PM  Break 
 
 
3:15 PM – 4:15 PM  Division of Apprenticeship Standards (DAS) 

Speaker: Glen Forman 
 
 
4:15 PM – 4:30 PM  Closing Remarks – Evaluation  
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Labor Commissioner, State of California
Department of Industrial Relations 
Division of Labor Standards Enforcement TAKEN BY:

DIVISION USE ONLY:

CASE  #

DATE TAKEN:   ASSIGNED TO:

OFFICE: DATE RECEIVED:

DATE ASSIGNED:

PUBLIC WORKS – WORKER COMPLAINT                         
The following information is important and must be provided. 

Complainant/Worker Information
1. FIRST NAME                                                                      2. LAST NAME                                               3. HOME TEL. NO.                                       4. WORK/CELLULAR NO                                                   

5. CONTACT ADDRESS                                                                                                                       6. CITY                            7. STATE/ ZIP CODE           8. EMAIL ADDRESS

Project Information
Note: A separate form must be completed for each project in which you are alleging a violation of prevailing wages. 

9. PROJECT NAME (If known)

10. LIST THE ADDRESSES OF THE PROJECT WHERE YOU PERFORMED WORK:

Complaint Against
11. NAME OF BUSINESS/CONTRACTOR/EMPLOYER 12. CONTRACTOR’S STATE LIC. 

NO

13. ADDRESS  14. BUSINESS TEL. NO      

15. NAME OF PERSON IN CHARGE/ TITLE                                             16. EMAIL ADDRES                                        17. ARE YOU STILL WORKING FOR THIS CONTRACTOR?  

Awarding Body
18. NAME OF PUBLIC AGENCY/AWARDED CONTRACT ENTITY

19. ADDRESS 20. BUSINESS TEL. NO

21. NAME OF PERSON IN CHARGE/ TITLE                                             22. EMAIL ADDRESS

23. DATE PROJECT BEGAN 24. ESTIMATED COMPLETION DATE 25. DATE OF NOTICE OF COMPLETION 

                                     General Contractor (Prime Contractor)
26. NAME OF GENERAL CONTRACTOR 27. CONTRACTOR’S STATE LIC.

  

28. ADDRESS 29. BUSINESS TEL. NO

30. NAME OF PERSON IN CHARGE/ TITLE                                             31. EMAIL ADDRESS

Issues
32. BRIEF EXPLAINATION OF ISSUES: (Check all applicable boxes)

Non-payment /Underpayment of wages

Unpaid overtime/Sat/Sun/Holiday rate 

Not paid travel and subsistence

Misclassification of worker

Under reporting of hours  

Insufficient fund check

Fringe benefits not paid           Other

DLSE-PW 1 (Revised Sept/2012) (Continued on next page) 
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                   Employment Information
33. WHAT WAS YOUR JOB TITLE?

34. DESCRIBE YOUR JOB DUTIES?

35. WHAT TOOLS DID YOU USE TO PERFORM YOUR JOB DUTIES?

36. HOW WERE YOU PAID? Check Cash      Direct Deposit Other

37. WERE YOU GIVEN A CHECK STUB? Yes No

38. HOW OFTEN WERE YOU PAID? Daily Weekly Bi-weekly           Monthly Semi-Monthly Other

39. HOW MUCH WERE YOU PAID? $ ______________________ Per Hour Per Day Per Week

40. WERE YOU PAID: (Please check all applicable boxes)

Overtime Rate          No ___ Yes ___    $                                          Saturday Rate        No ___ Yes ___    $        
                                                                   

Double Time Rate    No ___ Yes ___    $                                             Sun/Holiday Rate  No ___ Yes ___    $        

41. DID YOUR EMPLOYER KEEP TIME AND PAYROLL
RECORDS? Yes No Do Not Know

42. WHO WAS IN POSSESSION OF THESE RECORDS?

43. DID YOU KEEP AN ACCURATE RECORD OF YOUR HOURS WORKED?
Yes No

44. DATES YOU WORKED ON THIS PROJECT:

45. DID YOU WORK ON ANOTHER PROJECT AT THE SAME TIME YOU WORKED ON THIS PROJECT? Yes No

46. IF YES, FOR WHO? WHERE? WHEN? HOURS

47. DID YOU RECEIVE TRAVEL AND SUBSISTENCE PAYMENT? NO YES, IF YES, HOW MUCH?  $___________________ 

  48. LIST CO-WORKERS/WITNESS INFORMATION:

Estimated number of workers who you are working with in this project: ___________________________________________________________

Please provide names, addresses, telephone numbers, and type of work of other workers? Please list their names below. Use additional sheets as 
necessary. 

I hereby certify that this is a true statement to the best of my knowledge and belief. 
MY NAME MAY BE USED IN THIS INVESTIGATION.                               Yes No

____________________________________   ____________________________________ 
Signature        Date 

DLSE-PW 1 (Revised Sept/2012)

Name of Worker Address Telephone No. Types of Work Performed
1)

2)

3)
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Labor Commissioner, State of California
Department of Industrial Relations 
Division of Labor Standards Enforcement
Bureau of Field Enforcement- Public Works

TEL: EMAIL:

DATE: In Reply Refer to Case No:

Project Name Project No.

Prime  Contractor

Subcontractor

You are hereby advised that the Division of Labor Standards Enforcement is commencing an investigation to confirm
compliance with the Public Work Laws (California Labor Code, Division 2, Part 7) by the above-named contractor(s).  
After an investigation, if it is determined that wages and/or penalties are due, a Civil Wage and Penalty Assessment 
will be issued pursuant to Labor Code section 1741.

STATE LABOR COMMISSIONER

By

Gavin Newsom., Governor

May 01, 2019

NOTICE OF INVESTIGATION
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Labor Commissioner, State of California
Department of Industrial Relations 
Division of Labor Standards Enforcement
Bureau of Field Enforcement- Public Works

TEL: EMAIL: 

DATE: In Reply Refer to Case No:

Project Name Project No.

Prime  Contractor

Subcontractor

This office is currently conducting an investigation to determine if the above-mentioned contractor(s) are
in violation of the Public Work Laws, Labor Code Sections 1720 through 1861.

To assist us in our investigation, copies of the noted (X) documents and information are hereby requested:

X Contract (including scope of work)
X Performance Bond and Payment Bond (Labor/Material Bond) 
X Bid Advertisement and Date First Published (attach copy of Newspaper/Online Ad) ___________

Page(s) Listing Prevailing Wage Rate for the Project
X Page(s) Advising Contractor of Legal Requirements to Pay Prevailing Wage
X Name(s) and Address(es) of all Subcontractor(s) performing work on this project
X Certified Payroll Records Received by Your Agency From Contractor
X Notice of Completion (County Recorder Filing) or Acceptance Document (attach copy)
X Date Project Began____________________
X Completion Date___________________IF NOT, Estimated Date ____________
X Amount of Money Still Being Held by Your Agency $_________________
X Inspector's Daily Log(s)
 Actual Location of Project __________________________________________
X Please advise if this project's funding requires the use of an approved Labor Compliance Program

Other___________________

Please be assured that the above requested information will be utilized for official purposes only. 
Thank you for your assistance.

STATE LABOR COMMISSIONER

By

Gavin Newsom., Governor

May 01, 2019

REQUEST FOR INFORMATION, AWARDING BODY
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Labor Commissioner, State of California
Department of Industrial Relations 
Division of Labor Standards Enforcement
Bureau of Field Enforcement- Public Works

TEL: EMAIL:

DATE: In Reply Refer to Case No:

Project Name Project No.

Prime  Contractor

Subcontractor

This letter constitutes a formal request for public works payroll records information as authorized by California Labor 
Code Section 1776, Subdivision (h), and California Code of Regulations, Title 8, Section 16461, Subdivision (b), pursuant 
to which you are required to submit, within ten (10) days from receipt of this request, certified copies of time and 
payroll information for all workers who were employed by 
on the above identified public works job during the period from the beginning to the completion of the project.  

The term “Payroll Records” is defined in California Code of Regulations, Title 8, Section 16000 as follows:    
All time cards, cancelled checks, cash receipts, trust fund forms, books, documents, schedules, forms, reports, receipts,
or other evidences which reflect job assignments, work schedules by days and hours, and the disbursement by way of
cash, check, or in whatever form or manner, of funds to a person(s) by job classification and/or skill pursuant to a
public works project. Pursuant to California Code of Regulations, Title 8, Section 16461, Subdivision (b), the Public
Works Unit requires the electronic submission of certified payroll records through the web-based eCPR system.
Visit http://www.dir.ca.gov/dlse/cmu/cmu.html for additional information and to access the eCPR system.

Pursuant to California Labor Code Section 1776, Subdivision (h), failure to provide these certified payroll records
to the Division of Labor Standards Enforcement within ten (10) days of receipt of this request will subject the contractor
or subcontractor whose certified payroll records are being sought to a penalty of one hundred ($100)
per calendar day, or portion thereof, for each worker, until the records are received.

Pursuant to California Labor Code Section 1777.1, Subdivision (c), in addition to any other penalties provided by law,
the contractor or subcontractor whose records are sought may be debarred and excluded from bidding or performing
on public works projects for up to three years if the certified payroll records requested are not produced within thirty
(30) days after receipt of this notice.

In addition to submitting  electronic versions of the enclosed payroll reporting forms, you are also required to complete the
enclosed Statement of Employer Payments form (PW26).

STATE LABOR COMMISSIONER

By

May 01, 2019

REQUEST FOR ELECTRONIC PAYROLL RECORDS

Gavin Newsom., Governor
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Statement of Employer Payments

Date: May 1, 2019 In Reply, Refer to Case  No: /

Prime:
Subcontractor:  
PROJECT NAME:
PROJECT CONTRACT NO.: County/location:

NAME OF PLAN Address, City and Zip 

ADMINISTRATOR Address, City and Zip 

CLASSIFICATION(S) USED CONTRIBUTION PER CLASSIFICATION PER HOUR

CONTRIBUTIONS: WEEKLY_____ MONTHLY_____ QUARTERLY_____ ANNUALLY_____

NAME OF PLAN Address, City and Zip 

ADMINISTRATOR Address, City and Zip 

CLASSIFICATION(S) USED CONTRIBUTION PER CLASSIFICATION PER HOUR

CONTRIBUTIONS: WEEKLY_____ MONTHLY_____ QUARTERLY_____ ANNUALLY_____

NAME OF PLAN Address, City and Zip 

ADMINISTRATOR Address, City and Zip 

CLASSIFICATION(S) USED CONTRIBUTION PER CLASSIFICATION PER HOUR

CONTRIBUTIONS: WEEKLY_____ MONTHLY_____ QUARTERLY_____ ANNUALLY_____

NAME OF PLAN Address, City and Zip 

ADMINISTRATOR Address, City and Zip 

CLASSIFICATION(S) USED CONTRIBUTION PER CLASSIFICATION PER HOUR

CONTRIBUTIONS: WEEKLY_____ MONTHLY_____ QUARTERLY_____ ANNUALLY_____
IF YOU USE OTHER PLANS NOT LISTED ABOVE, YOU MAY USE THE BACK OF THIS FORM TO PROVIDE
THIS ADDITIONAL INFORMATION

PW 26

HEALTH AND WELFARE  

PENSION

VACATION/HOLIDAY  

TRAINING
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Labor Commissioner, State of California
Department of Industrial Relations 
Division of Labor Standards Enforcement
Bureau of Field Enforcement- Public Works

TEL: EMAIL: 

DATE: In Reply Refer to Case No:

Project Name Project No.

Prime  Contractor

Subcontractor

The Division of Labor Standards Enforcement (DLSE) has received a complaint alleging that you are not in
 compliance with Labor Code Section 1777.5.  The alleged violation(s) is/are as follows:

Failure to provide the applicable Apprenticeship Committee(s) with notice of contract award in a timely manner.
Failure to properly request dispatch of apprentices from the applicable Apprenticeship Committee(s) in a timely
manner.
Failure to employ apprentices in compliance with required apprentice to journeyman ratio.
Failure to properly employ apprentice(s) by assigning apprentice(s) to perform work outside the craft or trade of
the apprenticeable occupation.
Failure to make the required training fund contributions to an approved apprenticeship program or to the
California Apprenticeship Council (CAC).

X The Division of Labor Standards Enforcement (DLSE) is charged with ensuring compliance with the apprenticeship
requirements of Labor Code Section 1777.5 and California Code of Regulations Title 8, §227 et seq. for public
works projects.  Verification of compliance with these requirements is a routine part of DLSE's public works
monitoring and investigation.

Please submit a response to the allegations above, if any, and the following evidence of compliance with the apprenticeship 
requirements of Labor Code Section 1777.5 postmarked by :

1. DAS140 – Contract Award Information (or equivalent) with proof of submission to applicable apprenticeship committees;
2. DAS142 – Request for Dispatch of an Apprentice (or equivalent) with proof of submission to applicable apprenticeship committees;
3. Accounting and proof of payment of the training fund contributions to California Apprenticeship Council or approved apprenticeship

program.

Non-compliance will result in civil penalties and/or denial of the right to bid on or receive public works contracts for a
period of up to three (3) years per California Labor Code Section 1777.7.

STATE LABOR COMMISSIONER

By

Gavin Newsom., Governor

May 01, 2019

NOTICE OF APPRENTICESHIP COMPLIANCE
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I, , do hereby certify that I am a resident of or employed in the County of

, over 18 years of age, and not a party to the within action, and that I am employed at

and my business address is:

Division of Labor Standards Enforcement
Bureau of Field Enforcement
2031 Howe Ave. Suite 100
Sacramento, CA. 95825

On , I served the within: (1) Notice of Investigation; (2) Request for
Information, Awarding Body; (3) Request for Payroll Records; (4) Statement of Employer Payments;
(5) Public Works Payroll Reporting Form A1-131; and (6) Notice of Apprenticeship Compliance
by placing a true copy thereof in an envelope addressed as follows:

Documents 1, 2 and 6 only

Documents 1, 3, 4, 5 and 6 only

and then sealing the envelope and with postage and certified mail fees (if applicable) thereon fully prepaid,
and then depositing it in the United States mail in Sacramento by:

X  Ordinary first class mail
X  Certified mail

 Registered mail

I certify under penalty of perjury that the foregoing is true and correct

Executed on , at , County of , California

PW 34 (Revised - 4/2002)

STATE CASE NO.
/

Sacramento

SacramentoSacramento

SIGNATURE

STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS  -  DIVISION OF LABOR STANDARDS ENFORCEMENT

CERTIFICATION OF SERVICE BY MAIL
(C.C.P. 1013a) OR CERTIFIED MAIL
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State of California

LABOR CODE

Section  1741

1741. (a)  If the Labor Commissioner or his or her designee determines after an
investigation that there has been a violation of this chapter, the Labor Commissioner
shall with reasonable promptness issue a civil wage and penalty assessment to the
contractor or subcontractor, or both. The assessment shall be in writing, shall describe
the nature of the violation and the amount of wages, penalties, and forfeitures due,
and shall include the basis for the assessment. The assessment shall be served not
later than 18 months after the filing of a valid notice of completion in the office of
the county recorder in each county in which the public work or some part thereof was
performed, or not later than 18 months after acceptance of the public work, whichever
occurs last. Service of the assessment shall be completed pursuant to Section 1013
of the Code of Civil Procedure by first-class and certified mail to the contractor,
subcontractor, and awarding body. The assessment shall advise the contractor and
subcontractor of the procedure for obtaining review of the assessment. The Labor
Commissioner shall, to the extent practicable, ascertain the identity of any bonding
company issuing a bond that secures the payment of wages covered by the assessment
and any surety on a bond, and shall serve a copy of the assessment by certified mail
to the bonding company or surety at the same time service is made to the contractor,
subcontractor, and awarding body. However, no bonding company or surety shall be
relieved of its responsibilities because it failed to receive notice from the Labor
Commissioner.

(b)  Interest shall accrue on all due and unpaid wages at the rate described in
subdivision (b) of Section 3289 of the Civil Code. The interest shall accrue from the
date that the wages were due and payable, as provided in Part 7 (commencing with
Section 1720) of Division 2, until the wages are paid.

(c)  (1)  The Labor Commissioner shall maintain a public list of the names of each
contractor and subcontractor who has been found to have committed a willful violation
of Section 1775 or to whom a final order, which is no longer subject to judicial review,
has been issued.

(2)  The list shall include the date of each assessment, the amount of wages and
penalties assessed, and the amount collected.

(3)  The list shall be updated at least quarterly, and the contractor’s or
subcontractor’s name shall remain on that list until the assessment is satisfied, or for
a period of three years beginning from the date of the issuance of the assessment,
whichever is later.

(Amended by Stats. 2013, Ch. 792, Sec. 1.  (AB 1336)  Effective January 1, 2014.)
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State of California

CIVIL CODE

Section  3289

3289. (a)  Any legal rate of interest stipulated by a contract remains chargeable after
a breach thereof, as before, until the contract is superseded by a verdict or other new
obligation.

(b)  If a contract entered into after January 1, 1986, does not stipulate a legal rate
of interest, the obligation shall bear interest at a rate of 10 percent per annum after a
breach.

For the purposes of this subdivision, the term contract shall not include a note
secured by a deed of trust on real property.

(Amended by Stats. 1986, Ch. 176, Sec. 1.  Effective June 23, 1986.)
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State of California

LABOR CODE

Section  1742.1

1742.1. (a)  After 60 days following the service of a civil wage and penalty assessment
under Section 1741 or a notice of withholding under subdivision (a) of Section 1771.6,
the affected contractor, subcontractor, and surety on a bond or bonds issued to secure
the payment of wages covered by the assessment or notice shall be liable for liquidated
damages in an amount equal to the wages, or portion thereof, that still remain unpaid.
If the assessment or notice subsequently is overturned or modified after administrative
or judicial review, liquidated damages shall be payable only on the wages found to
be due and unpaid. Any liquidated damages shall be distributed to the employee along
with the unpaid wages. Section 203.5 shall not apply to claims for prevailing wages
under this chapter.

(b)  Notwithstanding subdivision (a), there shall be no liability for liquidated
damages if the full amount of the assessment or notice, including penalties, has been
deposited with the Department of Industrial Relations, within 60 days following
service of the assessment or notice, for the department to hold in escrow pending
administrative and judicial review. The department shall release the funds in escrow,
plus any interest earned, to the persons and entities that are found to be entitled to
those funds, within 30 days following either of the specified events occurring:

(1)  The conclusion of all administrative and judicial review.
(2)  The department receives written notice from the Labor Commissioner or his

or her designee of a settlement or other final disposition of an assessment issued
pursuant to Section 1741 or from the authorized representative of the awarding body
of a settlement or other final disposition of a notice issued pursuant to Section 1771.6.

(c)  The Labor Commissioner shall, upon receipt of a request from the affected
contractor or subcontractor within 30 days following the service of a civil wage and
penalty assessment under Section 1741, afford the contractor or subcontractor the
opportunity to meet with the Labor Commissioner or his or her designee to attempt
to settle a dispute regarding the assessment without the need for formal proceedings.
The awarding body shall, upon receipt of a request from the affected contractor or
subcontractor within 30 days following the service of a notice of withholding under
subdivision (a) of Section 1771.6, afford the contractor or subcontractor the opportunity
to meet with the designee of the awarding body to attempt to settle a dispute regarding
the notice without the need for formal proceedings. The settlement meeting may be
held in person or by telephone and shall take place before the expiration of the 60-day
period for seeking administrative review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to, the settlement
meeting is admissible or subject to discovery in any administrative or civil proceeding.
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No writing prepared for the purpose of, in the course of, or pursuant to, the settlement
meeting, other than a final settlement agreement, is admissible or subject to discovery
in any administrative or civil proceeding. The assessment or notice shall advise the
contractor or subcontractor of the opportunity to request a settlement meeting.

(Amended by Stats. 2017, Ch. 28, Sec. 16.  (SB 96)  Effective June 27, 2017.)
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State of California

LABOR CODE

Section  1776

1776. (a)  Each contractor and subcontractor shall keep accurate payroll records,
showing the name, address, social security number, work classification, straight time
and overtime hours worked each day and week, and the actual per diem wages paid
to each journeyman, apprentice, worker, or other employee employed by him or her
in connection with the public work. Each payroll record shall contain or be verified
by a written declaration that it is made under penalty of perjury, stating both of the
following:

(1)  The information contained in the payroll record is true and correct.
(2)  The employer has complied with the requirements of Sections 1771, 1811, and

1815 for any work performed by his or her employees on the public works project.
(b)  The payroll records enumerated under subdivision (a) shall be certified and

shall be available for inspection at all reasonable hours at the principal office of the
contractor on the following basis:

(1)  A certified copy of an employee’s payroll record shall be made available for
inspection or furnished to the employee or his or her authorized representative on
request.

(2)  A certified copy of all payroll records enumerated in subdivision (a) shall be
made available for inspection or furnished upon request to a representative of the
body awarding the contract and the Division of Labor Standards Enforcement of the
Department of Industrial Relations.

(3)  A certified copy of all payroll records enumerated in subdivision (a) shall be
made available upon request by the public for inspection or for copies thereof.
However, a request by the public shall be made through either the body awarding the
contract or the Division of Labor Standards Enforcement. If the requested payroll
records have not been provided pursuant to paragraph (2), the requesting party shall,
prior to being provided the records, reimburse the costs of preparation by the
contractor, subcontractors, and the entity through which the request was made. The
public may not be given access to the records at the principal office of the contractor.

(c)  Unless required to be furnished directly to the Labor Commissioner in
accordance with paragraph (3) of subdivision (a) of Section 1771.4, the certified
payroll records shall be on forms provided by the Division of Labor Standards
Enforcement or shall contain the same information as the forms provided by the
division. The payroll records may consist of printouts of payroll data that are
maintained as computer records, if the printouts contain the same information as the
forms provided by the division and the printouts are verified in the manner specified
in subdivision (a).
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(d)  A contractor or subcontractor shall file a certified copy of the records
enumerated in subdivision (a) with the entity that requested the records within 10
days after receipt of a written request.

(e)  Except as provided in subdivision (f), any copy of records made available for
inspection as copies and furnished upon request to the public or any public agency
by the awarding body or the Division of Labor Standards Enforcement shall be marked
or obliterated to prevent disclosure of an individual’s name, address, and social security
number. The name and address of the contractor awarded the contract or the
subcontractor performing the contract shall not be marked or obliterated. Any copy
of records made available for inspection by, or furnished to, a multiemployer
Taft-Hartley trust fund (29 U.S.C. Sec. 186(c)(5)) that requests the records for the
purposes of allocating contributions to participants shall be marked or obliterated
only to prevent disclosure of an individual’s full social security number, but shall
provide the last four digits of the social security number. Any copy of records made
available for inspection by, or furnished to, a joint labor-management committee
established pursuant to the federal Labor Management Cooperation Act of 1978 (29
U.S.C. Sec. 175a) shall be marked or obliterated only to prevent disclosure of an
individual’s social security number.

(f)  (1)  Notwithstanding any other provision of law, agencies that are included in
the Joint Enforcement Strike Force on the Underground Economy established pursuant
to Section 329 of the Unemployment Insurance Code and other law enforcement
agencies investigating violations of law shall, upon request, be provided nonredacted
copies of certified payroll records. Any copies of records or certified payroll made
available for inspection and furnished upon request to the public by an agency included
in the Joint Enforcement Strike Force on the Underground Economy or to a law
enforcement agency investigating a violation of law shall be marked or redacted to
prevent disclosure of an individual’s name, address, and social security number.

(2)  An employer shall not be liable for damages in a civil action for any reasonable
act or omission taken in good faith in compliance with this subdivision.

(g)  The contractor shall inform the body awarding the contract of the location of
the records enumerated under subdivision (a), including the street address, city, and
county, and shall, within five working days, provide a notice of a change of location
and address.

(h)  The contractor or subcontractor has 10 days in which to comply subsequent to
receipt of a written notice requesting the records enumerated in subdivision (a). In
the event that the contractor or subcontractor fails to comply within the 10-day period,
he or she shall, as a penalty to the state or political subdivision on whose behalf the
contract is made or awarded, forfeit one hundred dollars ($100) for each calendar
day, or portion thereof, for each worker, until strict compliance is effectuated. Upon
the request of the Division of Labor Standards Enforcement, these penalties shall be
withheld from progress payments then due. A contractor is not subject to a penalty
assessment pursuant to this section due to the failure of a subcontractor to comply
with this section.
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(i)  The body awarding the contract shall cause to be inserted in the contract
stipulations to effectuate this section.

(j)  The director shall adopt rules consistent with the California Public Records Act
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the
Government Code) and the Information Practices Act of 1977 (Title 1.8 (commencing
with Section 1798) of Part 4 of Division 3 of the Civil Code) governing the release
of these records, including the establishment of reasonable fees to be charged for
reproducing copies of records required by this section.

(Amended by Stats. 2014, Ch. 28, Sec. 71.  (SB 854)  Effective June 20, 2014.)
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State of California

LABOR CODE

Section  1742

1742. (a)  An affected contractor or subcontractor may obtain review of a civil wage
and penalty assessment under this chapter by transmitting a written request to the
office of the Labor Commissioner that appears on the assessment within 60 days after
service of the assessment. If no hearing is requested within 60 days after service of
the assessment, the assessment shall become final.

(b)  Upon receipt of a timely request, a hearing shall be commenced within 90 days
before the director, who shall appoint an impartial hearing officer possessing the
qualifications of an administrative law judge pursuant to subdivision (b) of Section
11502 of the Government Code. The appointed hearing officer shall be an employee
of the department, but shall not be an employee of the Division of Labor Standards
Enforcement. The contractor or subcontractor shall be provided an opportunity to
review evidence to be utilized by the Labor Commissioner at the hearing within 20
days of the receipt of the written request for a hearing. Any evidence obtained by the
Labor Commissioner subsequent to the 20-day cutoff shall be promptly disclosed to
the contractor or subcontractor.

The contractor or subcontractor shall have the burden of proving that the basis for
the civil wage and penalty assessment is incorrect. The assessment shall be sufficiently
detailed to provide fair notice to the contractor or subcontractor of the issues at the
hearing.

Within 45 days of the conclusion of the hearing, the director shall issue a written
decision affirming, modifying, or dismissing the assessment. The decision of the
director shall consist of a notice of findings, findings, and an order. This decision
shall be served on all parties and the awarding body pursuant to Section 1013 of the
Code of Civil Procedure by first-class mail at the last known address of the party on
file with the Labor Commissioner. Within 15 days of the issuance of the decision,
the director may reconsider or modify the decision to correct an error, except that a
clerical error may be corrected at any time.

The director shall adopt regulations setting forth procedures for hearings under this
subdivision.

(c)  An affected contractor or subcontractor may obtain review of the decision of
the director by filing a petition for a writ of mandate to the appropriate superior court
pursuant to Section 1094.5 of the Code of Civil Procedure within 45 days after service
of the decision. If no petition for writ of mandate is filed within 45 days after service
of the decision, the order shall become final. If it is claimed in a petition for writ of
mandate that the findings are not supported by the evidence, abuse of discretion is
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established if the court determines that the findings are not supported by substantial
evidence in the light of the whole record.

(d)  A certified copy of a final order may be filed by the Labor Commissioner in
the office of the clerk of the superior court in any county in which the affected
contractor or subcontractor has property or has or had a place of business. The clerk,
immediately upon the filing, shall enter judgment for the state against the person
assessed in the amount shown on the certified order.

(e)  A judgment entered pursuant to this section shall bear the same rate of interest
and shall have the same effect as other judgments and shall be given the same
preference allowed by law on other judgments rendered for claims for taxes. The
clerk shall not charge for the service performed by him or her pursuant to this section.

(f)  An awarding body that has withheld funds in response to a civil wage and
penalty assessment under this chapter shall, upon receipt of a certified copy of a final
order that is no longer subject to judicial review, promptly transmit the withheld funds,
up to the amount of the certified order, to the Labor Commissioner.

(g)  This section shall provide the exclusive method for review of a civil wage and
penalty assessment by the Labor Commissioner under this chapter or the decision of
an awarding body to withhold contract payments pursuant to Section 1771.5.

(Amended (as amended by Stats. 2006, Ch. 828, Sec. 1) by Stats. 2008, Ch. 402, Sec. 1.  Effective
January 1, 2009.)
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STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 

In the Matter of the Request for Review of: 

Case No.: 
Case No.: 

PWH 
-PWH

[Request For Review•o
iil
f •• 

DLSE Case No.: 40-;m 
and40-

From a Civil Wage and Penalty Assessment issued by: 

Division of Labor Standards Enforcement 

MINUTES OF PREHEARING CONFERENCE; ORDER ASSIGNING CASE TO A 

SETTLEMENT OFFICER; AND ORDER SETTING HEARING ON THE MERITS 

On-2018, the parties appeared for a telephonic Prehearing Conference. Mr. Evan 
Adams appeared for the Enforcing Agency and Mr. appeared for the Requesting Party. 

The prior stipulations, as set forth in the Minutes of Hearing,-· 2018, continue in force. 

The parties have requested the assistance of a settlement officer appointed by the Heari�fficer 
to facilitate resolution of the case. It is ordered that the matter be referred to settlement officer .. 
- who will schedule a settlement conference with the parties in Oakland.

IT IS THEREFORE ORDERED that the Hearing on the Merits be set on
10:00 AM at the following location: 

Department of Industrial Relations 
Office of the Director, Legal Unit 
160 Promenade Circle, Ste. 330 
Sacramento, CA 95834 

IT IS FURTHER ORDERED that the parties are to comply with the following 
schedule for the submission and exchange of documents: 

018 at 

At least three weeks prior to the first day of the Hearing, the parties shall exchange exhibits. 
The Enforcing Agency shall use Arabic numbers (1, 2, 3 ... ), and the Requesting Party shall use 
letters (A, B, C ... ). Each party shall file the exhibit list with the hearing officer. The parties shall 
not submit the actual exhibits in advance of the Hearing on the Merits. 

At least two weeks prior to the first day of the Hearing, the parties shall file and exchange a list 
of the witnesses they reasonably anticipate will testify. Any witness not listed may be excluded 
unless the witness is for impeachment or true rebuttal or was not reasonably anticipated. 
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STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 

In the Matter of the Request for Review of: 

D7 Roofing Services, Inc. and 
Deacon Corp. 

From a Civil Wage and Penalty Assessment issued by: 

Division of Labor Standards Enforcement. 

Case Nos.: 17-0226-PWH 
17-0229-PWH 

DECISION OF THE 
DIRECTOR OF INDUSTRIAL RELATIONS 

Affected prime contractor Deacon Corp. (Deacon) and subcontractor D7 Roofing 

Services, Inc. (D7 Roofing) submitted timely requests for review of a Civil Wage and Penalty 

Assessment (Assessment). The Division of Labor Standards Enforcement (DLSE) issued the 

Assessment on April 21, 2017, with respect to roofing work performed for awarding body 

CHHP, L.P. on the Hayward Affordable I-lousing Units Project (Project) located in the 

County of Alameda. The Assessment determined that Deacon and D7 Roofing owed 

$26,703.45 in unpaid prevailing wages, $44, 160.00 in penalties under Labor Code section 

1775, and $275.00 in penalties under Labor Code section 1813.1 

The Hearing on the Merits took place in Sacramento, California before Hearing 

Oflicer Gayle T. Oshima on February 22, 2018. Deborah Wilder appeared for both Deacon 

and D7 Roofing (collectively, Requesting Parties). David Cross appeared for DLSE. Jerry 

McClain, Deputy Labor Commissioner, and Christopher Kim, Senior Deputy Labor 

Commissioner, testified for DLSE; Neil Lendzion, D7 Roofing's superintendent, and Amy 

White, D7 Roofing Chief Financial Officer, testified for Requesting Parties. 

At the Hearing, the Hearing Officer granted DLSE's written motion of February 8, 

2018, to amend the Assessment downward. The Amended Assessment imposed $19,819.04 

1 All further section references are to the California Labor Code, unless otherwise specified. 
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in unpaid prevailing wages, $43,600.00 in penalties under section 1775, and $275.00 in 

penalties under section 1813. 

At the Hearing, the parties stipulated to the following issues for decision: 

• Were all workers paid correctly for required travel time and expenses? 

• Was the required overtime rate paid for all overtime hours worked? 

• Is D7 Roofing Services, Inc. liable for penalties under section 1775? 

• ls D7 Roofing Services, Inc. liable for penalties under section 1813? 

• Are Deacon Corporation and D7 Roofing Services, Inc. liable for liquidated 

damages? 

The parties also stipulated that prime contractor, Deacon, met the safe harbor 

requirements of section 1775, subdivision (b) as to prime contractor liability for penalties for 

underpayment of prevailing wages by a subcontractor.2 

After the parties submitted post-hearing briefing on March 19, 2018, and April 9, 

2018, the matter was submitted for decision. 

The core issue in this case is whether, within the meaning of the applicable prevailing 

wage determination, 07 Roofing's "shop" was a regular, established place of business that 

was in actual existence and operating at least one hundred twenty (120) days from the 

beginning of a job. If the shop met the wage determination's definition of "shop," and the job 

site fell within the free zone ofa fotiy-five (45) mile radius from the shop, D7 Roofing would 

not be liable to reimburse workers for their travel expenses to the job site. If the shop was not 

a regular, established shop, or if the job site was not within the free zone, the reimbursement 

obligation for travel expenses would apply. 

For the reasons set forth below, the Director finds that Requesting Parties have carried 

their burden of proving the basis for the Amended Assessment was incorrect in that the shop 

in question qualified as a regular, established place of business, and the job site was within the 

free zone from that site, such that D7 Roofing was not liable to reimburse employees for 

2 DLSE also stipulated that Deacon is not liable for penalties assessed against 07 Roofing under section 1813. 
At the Hearing, however, D7 Roofing showed that the subject worker had been paid overti1ne wages owed and 
on that basis DLSE withdrew its overtitne claim. 
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travel expense. (See Cal. Code Regs., tit. 8, § 17250, subds. (a), (b).) Accordingly, the 

Director of Industrial Relations issues this Decision dismissing the Amended Assessment in 

its entirety. 

FACTS 

The Project was advertised for bid on December 3, 2015. The awarding body selected 

Deacon as prime contractor; Deacon in turn subcontracted the roofing work to D7 Roofing. 

Located in Hayward, California, the Project involved the rehabilitation of existing affordable 

family housing. Derived from the collective bargaining agreement between the Associated 

Roofing Contractors of Bay Area Counties and Local Union No. 81 of the United Union of 

Roofers, Waterproofers and Allied Workers, the applicable prevailing wage determination as 

of the bid advertisement date was Roofer, Alameda County 2015-2 ("Roofer PWD," DLSE 

Exhibit Nos. 12 and 13). 

The Roofer PWD scope of work governs employee entitlement to travel time payable 

at applicable straight time and overtime wage rates, travel expense reimbursement, and 

mileage allowance.3 The Roofer PWD provides a "free zone" measured by a forty-five (45) 

mile radius from the "Individual Employer's shop" to the job site. With certain exceptions 

not at issue in the Assessment, if the job site is located within the free zone, no travel time, 

travel expense reimbursement, or mileage allowance is required to be paid to the employee. 

(Roofer PWD, Article XII, §§ I, 3(a).) For travel beyond the free zone, the employer is 

required to pay the employee thirty-six dollars ($36.00) per day as travel expenses.4 (Roofer 

PWD, Atiicle XII,§ 3(b).) Alternatively, instead of the daily travel expense payment, and at 

the employer's option, the employer may choose to pay actual time wages to employees for 

travel beyond the radius of the free zone to and from the job site. (Roofer PWD, Article XII, 

§ 3(c).) 

Further, the Roofer PWD provides a definition of an employer's "shop," as follows: 

3 The Assess1nent implicated only the travel expense rein1bursen1ent required under the Roofer PWD, not travel 
time wages or the mileage allowance provisions. 

4 Under predetennined increases under the Roofer PWD, the reitnburse1nent rate for travel expenses beyond the 
free zone increased from $34.00 to $36.00 per day by the date of the Project. 
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For purpose of clarification, a shop shall be defined as a regular established place of 
business in which roofing materials are regularly stored and from which workmen and 
equipment are dispatched. Any Individual Employer establishing an additional shop 
or shops must have them in actual existence and operating one hundred twenty (120) 
days before a job-site is started for the purposes of this ARTICLE . 

. . . For any Individual Employer with an established shop located in Alameda or Contra 
Costa Counties and doing work within Alameda or Contra Costa Counties, the 
Employer shall use his/her established shop as defined in Section 4(a) for purposes of 
this ARTICLE. 

(Roofer PWD, Article XII,§ 4(a) and (b)(i).) 

The Project began on March 15, 2016. As reported in the certified payroll records, D7 

Roofing began its roofing work on May 16, 2016. According to the Notice of Completion, 

the work on the Project was completed on February 27, 2017, and the Notice of Completion 

was recorded on March 9, 2017. 

D7 Roofing's main office is located in Sacramento, California. D7 Roofing 

established a shop by leasing property on the following dates and at the following locations: 

Date of Lease Address 

March 20, 2012 to July 2, 2013 7083 Commerce Circle, Pleasanton 

July 3, 2013 to June 30, 2016 2134 Rheem Dr., Pleasanton 

July 1, 2016 to Present 35 Rickenbacker Circle, Livermore 

Deputy Labor Commissioner McClain prepared the Assessment and Amended 

Assessment against D7 Roofing and Deacon. McClain testified at the Hearing on the Merits 

that, based upon a complaint lodged by David Miller of the Bay Area Roofers Labor 

Management Trust relating to alleged travel and subsistence violations and training fund 

contribution violations, he undertook an investigation of D7 Roofing. He discovered 

violations of underpayment of wages resulting from a failure to pay travel expenses. McClain 

testified his Internet research for addresses of D7 Roofing disclosed that its office was in 

Sacramento and that businesses other than D7 Roofing were located at the Pleasanton and 

Livermore addresses. Shortly before the Assessment was issued, Miller reported to McClain 

that a company called Power Team Washing was located at the Livermore location. McClain 
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also testified that because the lease for the shop in Livermore began on July 1, 2016, the 

Livermore shop did not exist 120 days prior to the start of the Project within the meaning of 

the Roofer PWD. Based on that conclusion, McClain calculated travel expenses from D7 

Roofing's Sacramento office, not from the Livermore shop.5 

07 Roofing Chief Financial Officer White testified that 07 Roofing did, in fact, have 

a regular, established business first at each of the Pleasanton locations, and later at the 

Livermore location. She identified the leases for each location, and explained that the owner 

of the building had leased part of the space to 07 Roofing and the other part to the owner's 

daughter, who ran the Power Team Washing business that Miller reported to OLSE. White 

testified that 07 Roofing treated the Pleasanton and Livermore locations as one continuous, 

regular place of business since 2012. White also testified that the D7 Roofing considers its 

Sacramento office as the headquarters where staff performs management and administrative 

duties for both the Sacramento office and the other shop. She testified that while some 

Northern California roofing jobs were dispatched from the Sacramento office, Bay Area 

roofing jobs, including those performed on the Project, were dispatched from the Pleasanton 

shop and, later, the Livermore shop. White fuither testified that 07 Roofing dispatched 

apprentices from the Sacramento office. For this Project, apprentices were dispatched from 

Sacramento. 

D7 Roofing's superintendent Lendzion testified that he scheduled projects from his 

office in the D7 Roofing shop, first at the Pleasanton locations, and later at the Livermore 

location. None of those shop locations overlapped with each other, in that on the same day 

the second Pleasanton shop closed at the end of its lease, the Livermore shop opened under a 

new lease. Lendzion testified that in connection with the move to Livermore, 07 Roofing had 

fewer workers and did not need as large a space as it had in Pleasanton. Lendzion also 

testified that 07 Roofing stored equipment and roofing materials at the Pleasanton and 

Livermore shops, and that he utilized the Livermore shop as his office from which he 

dispatched workers to job sites, including the one for the Project, and provided wage checks 

for foremen to distribute. He also testified that 07 Roofing used the leased offices with 

5 The pat1ies agreed that the Project was located within the forty-five (45) mile radius free zone from the 
Livermore shop, and was only about five (5) 1niles away fro111 the prior Pleasanton shop. 
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accompanying yards and parking lots, at both the Pleasanton and Livermore shops, for 

regularly parking trucks and keeping other larger equipment on the premises. 

DISCUSSION 

Labor Code section 1720, et seq. (the California "Prevailing Wage Law") sets forth a 

scheme for determining and requiring the payment of prevailing wages to workers employed 

on public works construction projects. The purpose of these provisions has been summarized 

as follows: 

The overall purpose of the prevailing wage law ... is to benefit and protect 
employees on public works projects. This general objective subsumes within it 
a number of specific goals: to protect employees from substandard wages that 
might be paid if contractors could recruit labor from distant cheap-labor areas; 
to permit union contractors to compete with nonunion contractors; to benefit 
the public through the superior efficiency of well-paid employees; and to 
compensate nonpublic employees with higher wages for the absence of job 
security and employment benefits enjoyed by public employees. 

(Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976, 987, citations omitted (Lusardi).) 

DLSE enforces the prevailing wage requirements for the benefit of not only workers, 

but also "to protect employers who comply with the law from those who attempt to gain 

competitive advantage at the expense of their workers by failing to comply with minimum 

labor standards." (§ 90.5, subd. (a); and see Lusardi, at 985.) 

Subdivision (a) of section 1775, requires, among other provisions, that contractors and 

subcontractors pay the difference to workers who received less than the prevailing rate; 

section 1775, subdivision (a) also prescribes penalties for failing to pay the prevailing rate. 

Section l 742. l, subdivision (a), provides for the imposition of liquidated damages, if those 

wages are not paid within sixty days following the service of a civil wage and penalty 

assessment under section 17 41. 

When DLSE determines that a violation of the prevailing wage laws has occurred, 

including with respect to any violation of the apprenticeship and/or certified payroll records 

requirements, a written civil wage and penalty assessment is issued pursuant to section 1741. 

An affected contractor may appeal that assessment by filing a request for review under section 
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1742. DLSE has the initial burden of providing .evidence that "provides prima facie support 

for the Assessment .... " (Cal. Code Regs., tit. 8, § 17250, subd. (a).) When that initial burden 

is met, "the Affected Contractor or Subcontractor has the burden of proving that the basis for 

the Civil Wage and Penalty Assessment ... is incorrect." (Cal. Code Regs., tit. 8, § 17250, 

subd. (b); accord,§ 1742, subd. (b).) 

No Travel Expense Reimbursements Are Due. 

Under the Prevailing Wage Law, per diem wages include payments by the employer 

for travel and subsistence. (§ 1773.1, subd. (a).) In determining the wage rate, the Director of 

Industrial Relations considers the prevailing rate for the craft in the locality by referencing 

applicable collective bargaining agreements. (§ 1773.) 

The applicable prevailing wage determination here, the Roofer PWD, specifies that 

there is a free zone, measured by a forty-five (45) mile radius from the employer's shop, 

wherein no travel time or expense reimbursement is required to be paid the employee. 

(Roofer PWD, Article XII, § 3.) It is undisputed that the Project falls within this free zone 

whether measured from the Pleasanton shop or the Livermore shop. 

DLSE issued the Assessment on the grounds and with the apparent belief that the 

Pleasanton and Livermore locations did not qualify as "shops" for D7 Roofing under the 

provisions of the Roofer PWD. The evidence at the Hearing, however, demonstrated 

otherwise. The testimony of D7 Roofing's superintendent, buttressed by copies of the 

relevant leases and photographs, demonstrates that 07 Roofing workers were dispatched 

from, and materials, trucks, and equipment were regularly stored at, the Livermore shop. 

Post-hearing, and in light of the evidence, DLSE does not contend otherwise.6 The two 

Pleasanton shops and the Livermore shop together constituted "a regular established place of 

business in which roofing materials are regularly stored" and from which workers and 

equipment were dispatched, within the meaning of "additional shop" as contained in the first 

6 DLSE does point out that apprentices were dispatched fro1n D7 Roofing's Sacra1nento headquarters and that 
the Sacramento address was listed on CPRs and worker paychecks. The Roofer PWD, however. does not require 
all workers be dispatched fro1n an established additional shop, and it does not prevent sotne ad111inistrative work 
being conducted away frotn an additional shop. It suffices that an additional shop is a "regular established place 
of business in which roofing 1naterials are regularly stored and fron1 which worktnen and equipment are 
dispatched." (Roofer PWD, Article XII,§ 4(a).) The 07 Roofing Livermore shop meets those criteria. 
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sentence in Article XII, section 4(a) of the Roofers PWD." 

The second sentence of Article XII, section 4(a) of the Roofer PWD provides that 

"Any Individual Employer establishing an additional shop or shops must have them in actual 

existence and operating one hundred twenty (120) days before a job-site is started .... " Here, 

although D7 Roofing's present Livermore shop was not leased until after the Project began, 

the prior Pleasanton shop, leased from July 3, 2013 to June 30, 2016, clearly qualifies under 

this provision, and the Livermore shop, leased shortly after the Project began, was only five 

miles from the prior location in Pleasanton. As such, the evidence showed that D7 Roofing 

conducted regular business in the Bay Area from the Pleasanton and Livermore locations, 

storing roofing materials there and dispatching employees and equipment from the shop. 

Further, as noted, the Project was well within the 45-mile radius free zone from both the 

Pleasanton and Livermore shops. 

As the Pleasanton location closed simultaneously with the opening of the Livermore 

location, the Livermore shop cannot properly be viewed as the establishment of an "additional 

shop" within the meaning of the second sentence of section 4(a) of the Roofer PWD. D7 

Roofing may have moved the Pleasanton shop to Livermore, but that does not mean it 

established an "additional shop" when it moved. The 120-day restriction for establishing an 

"additional shop" in the Roofer PWD prevents an employer from establishing a sham or 

temporary shop for the purpose of man,ipulating the free zone perimeter and evading the travel 

time and expense requirements contained in the Roofer PWD. The Livermore shop, however, 

was not shown to be a sham or temporary shop given the regular and continued use D7 

Roofing has made of the shop. Since D7 Roofing had established a regular place of business 

in Pleasanton, which was in actual existence and operating over 120 days before the Project 

began, despite the fact that on July 1, 2016, D7 Roofing moved it to Livermore, D7 Roofing's 

location in Livermore qualified as a "shop" within the meaning of section 4(a) of the Roofer 

PWD. 

As D7 Roofing's shop at Livermore was a regular, established place of business that 

was in actual existence and operating at least 120 days from the beginning of the Project, D7 

Roofing is not liable for the travel expense reimbursement under the Roofing PWD. 
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All Other Issues Are Moot. 

In light of the determination made above, all other issues arising under the Assessment 

are moot and need not be addressed. in that the alleged pena lties under section 1775 are 

premised on the al leged underpayment of travel expense reimbursements. 

FINDINGS 

Based on the foregoing, the Director makes the fo llowing find ings: 

I. Affected prime contractor Deacon Corp., and affected subcontractor, D7 

Roofing. Inc. timely requested review of a Civil Wage and Pena lty Assessment 

issued by the Division of Labor Standards Enfo rcement with respect to the 

work performed on the Hayward Affordable Housing Project in Hayward , 

Ca lifo rnia. 

2. The Assessment was issued time ly. 

3. D7 Roofing. Inc. and Deacon Corp. are not liab le for travel expense 

reimbursements for the Project. 

4. All other issues are moot. 

ORDER 

The Amended Civil Wage and Penalty Assessment is dismissed in full as set forth in 

the above Findings. The Hearing Officer shall issue a Notice of Find ings which shall be 

served with thi s Decision on the Parties. 

Dated: // /7 / 19 
-z.....:.....+-7 ~1~--
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STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 

In the Matter of the Request for Review of: 

Montez Glass, Inc. 
Case No. 16-0241-PWH 

From a Civil Wage and Penalty Assessment issued by: 

Division of Labor Standards Enforcement 

DECISION OF THE DIRECTOR OF INDUSTRIAL RELATIONS 

After a petition for writ of administrative mandamus (Petition) by Montez Glass, Inc. 

(Montez Glass), the Superior Court remanded the case to the Director of Industrial Relations 

(Director) to issue a decision clarifying the bases for her Decision of March 3, 2017 (Previous 

Decision) and addressing the liquidated damages issue in light of the clarified bases. This 

Decision issues in response to the Superior Court's remand. 

Montez Glass submitted a request for review of a Civil Wage and Penalty Assessment 

(Assessment) made by the Division of Labor Standards Enforcement (DLSE) with respect to 

glazier work on a project titled the San Jose Downtown Health Center in Santa Clara County 

(Project). The Director's Previous Decision on the merits of this case affirmed in part and 

modified in part the Assessment that DLSE had amended downward on the first date of 

hearing. The Previous Decision found that Montez Glass was liable for $207,235.69 in 

unpaid prevailing wages, $80,395.00 in statutory penalties, and $207,235.69 in liquidated 

damages. 

In its Petition, Montez Glass raised the issues of travel pay, DLSE's mileage/time 

calculation, the applicable free zone and liquidated damages. While the Superior Court 

remanded the issue of travel pay, Montez Glass did not persuade the Superior Court to 

overrule or remand either on the issue ofDLSE's mileage/time calculations1 or on the issue of 

1 The Superior Court's tentative ruling later adopted in its Judgment, suggests in a footnote that the 
parties may want to clarify the street addresses DLSE used to calculate travel distances at a hearing. 
In that the reference to a hearing appears to anticipate oral argument before the Court, not a hearing 
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the applicable free zone. Accordingly, discussion of the amount of the mileage/time 

calculation and the applicable free zone remain unchanged from the Previous Decision and 

are adopted and incorporated herein. 

Based on instructions from the Superior Court, the Director amends the Previous 

Decision to clarify that her basis for awarding unpaid prevailing wages and imposing a 

penalty rests exclusively on the determination that the office space located in Santa Clara did 

not constitute a bona fide shop for purposes of the Glazier Prevailing Wage Determination 

(Glazier PWD) for Santa Clara County (STC-2012-1). However, the Director also recognizes 

that the lack of a controlling definition of shop in the applicable prevailing wage rate 

determination may have caused Montez Glass uncertainty and therefore waives liquidated 

damages awarded in the Previous Decision. Therefore, the Director affirms and modifies the 

Assessment in the same amounts as the Previous Decision, less liquidated damages. 

Accordingly, the Director finds that while the workers employed by Montez Glass 

were entitled to compensation for travel time and mileage, Montez Glass did not correctly 

compensate its workers for travel time and mileage. Also, the Director had previously 

adjusted the amount of unpaid wages for a variety of factors: for workers who carpooled, for 

workers who DLSE erroneously identified as working on this Project, and for a worker who 

Montez Glass provided a company vehicle and hotel accommodations near the jobsite. Those 

adjustments remain unchanged, as do the penalties under Labor Code sections 1775 and 

1813.2 

DISCUSSION 

1. Montez Glass Underpaid Wages for Travel Time and Mileage. 

The per diem wages include travel and subsistence payments. (§ 1773.1, subd. (a).) 

The Director shall ascertain and consider the prevailing rate for the craft in the locality by 

reference to the applicable collective bargaining agreement. (§ 1773.) By the Glazier PWD, 

before the Director, the Superior Court's ruling does not suggest the need for another Hearing on the 
Merits. Instead, the ruling indicates that DLSE reasonably calculated travel distances. Also, because 
the parties previously submitted the case and no party has requested another Hearing on the Merits, the 
hearing officer holds no further hearing. 

2 All further statutory references are to the California Labor Code, unless otherwise indicated. 
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the Director adopted sections of the glazier union collective bargaining agreement for travel 

and subsistence payments to apply to glaziers working in Santa Clara County. The Glazier 

PWD provided for payment of travel time and mileage from the point of dispatch in excess of 

25 miles. The Glazier PWD Travel and Subsistence Provisions contain, in relevant part, the 

following: 

Regular employees of the Employers located in ... Santa Clara ... who are 
required to jobsite report more than twenty-five (25) miles from the point of 
dispatch ( employee's home or individual Employer's shop) as determined by 
the individual Employer, shall receive Wages and Benefits for all time spent 
traveling beyond twenty-five (25) miles from the point of dispatch .... 

The Glazier PWD, the California Labor Code, and California case law provide no 

definition for an "Employer's shop." The applicable collective bargaining agreement from 

which the Glazier PWD is drawn contains a definition of employer's shop3, however, it per se 

is not controlling because only the portions of the collective bargaining agreement that are 

included in the Glazier PWD govern the analysis. 

Absent a controlling definition of shop in the rate determination, we evaluate the plain 

meaning of the phrase "individual Employer's shop" as it appears in the Glazier PWD. A 

"plain meaning" approach does not preclude consideration whether the literal meaning of 

language comports with the purpose of the rate determination. (Cf. In re Social Services 

Payment Cases (2008) 166 Cal.App.4th 1249, 1264 [ considering the purposes of a statute 

when applying its plain meaning].) In our context, if an employer could designate any space 

as an "Employer's shop" without regard to the bona fide nature of the choice, the apparent 

purpose of the Glazier PWD and section 1720 et seq. to compensate workers required to travel 

beyond a designated distance to a jobsite would be subverted and employees could be 

deprived of a portion of their statutorily protected prevailing wages. 

Tony Montez, president of Montez Glass, testified that he rented space in Santa Clara 

County from Top Gun Industrial Finishing (Top Gun) for $200 a month. The Superior Court 

noted that $200 a month "appears extremely low for Santa Clara County or almost anywhere 

in California." Such a low rate for a space purportedly operating as a shop in Santa Clara 

3 This definition of Employer's shop arose at the Hearing on the Merits during the testimony of John 
Willis Hughes, Jr. given on behalf of DLSE and DLSE later quoted the definition in its post-trial brief. 

Decision of the Director 
Industrial Relations 

-3- Case No. 16-0241-PWH 

000054
June 6, 2019 Prevailing Wage/Labor Compliance 

Conference
Page 141 of 234



County markedly decreases the probability that Montez Glass operated a bona fide shop 

within Top Gun's facilities for purposes of the Glazier PWD. 

Tony Montez testified that his company stored inventory at the Top Gun location. The 

storage of inventory is one indicator that the owner of the space uses it as a shop. The only 

inventory at Top Gun related to Montez Glass, however, was the window frames and panels 

that Top Gun painted for the Project.4 In that regard, the president of Top Gun testified that 

Montez Glass only delivered window frames to Top Gun so that Top Gun could paint them. 

Consequently, we cannot accept Tony Montez's contention that "inventory storage" at Top 

Gun showed the space there was a "shop" within the meaning of the Glazier PWD. 

Another hallmark of a bona fide shop would be a location where employees interact 

with bosses and administrators. Yet, Tony Montez's brother was the only Montez Glass 

employee who visited the rental space. He confirmed that no other employees went to the 

rental space because there was "no need for them to go there." Four employees testified that 

they not had heard of a Montez Glass shop in Santa Clara, nor had they even known of Top 

Gun, with the exception of one employee who knew it as a separate business. Further, these 

same employees testified that deliveries to the Project of equipment and inventory came from 

Montez Glass's main shop in Sacramento; they obtained their paychecks from a trailer on the 

jobsite; and they stored their tools on the jobsite. The president of Top Gun knew of no 

Montez Glass personnel visiting the Top Gun location other than Tony Montez. The 

testimony from both parties made it clear that Montez Glass employees had no relationship to 

the space at Santa Clara. 

Moreover, the Montez Glass administrative assistant and vice president who oversaw 

administrative tasks worked exclusively from the Sacramento shop. The Santa Clara office 

did not generate communications to employees, and all paychecks and written administrative 

communications came from Sacramento. 

Persons working in a bona fide shop ought to generate enough business activity so that 

others can identify it as a location from which the contractor does business. DLSE called as a 

witness a business representative from the regional glazier union, who had also previously 

dispatched apprentices to Montez Glass. This union representative had no knowledge of 

4 Top Gun's business involved painting structural elements for the architectural industry such as 
window frames and panels. 
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Montez Glass opening a shop in Santa Clara. At DLSE's request, he interviewed employees 

of Top Gun, who reportedly were unaware that Montez Glass rented space within the 

warehouse. 

Similarly, business activity in a bona fide shop would reflect work in the particular 

trade. The union representative took photographs of Montez Glass's rented space at Top Gun. 

His photographs depict a barebones space enclosed by wooden walls within a warehouse. 

Tony Montez testified that by the date of the photographs, Montez Glass's projects in the 

South Bay had finished and that Montez Glass decided not to continue working on jobs in the 

South Bay. However, that does not explain why long-term employees of Top Gun never saw 

any business activity by Montez Glass in the warehouse. That is, the interviews and 

photographs together lent an impression of a space suited for no more than a computer hookup 

for Tony Montez. 

Summarized, the following characteristics of the Top Gun rental space preclude any 

finding that this was a bona fide "Employer's shop" under a plain meaning interpretation: 

• No employees visited the rental space, with the exception of the owner's brother; 

• No employees received communications from the rental space for purposes of the 

Project; 

• No employees knew of the rental space, with the exception of the owner's brother; 

• No employees kept jobsite equipment for the Project at the rental space; 

• No employees of Top Gun knew of Montez Glass's presence; 

• A union representative who dispatched apprentices to Montez Glass was unaware of 

Montez Glass's rental space; 

• No inventory for the Project was stored at the rental space; 

• No administrative support staff worked from the rental space; and 

• The monthly rental payment for the space was extremely low. 

Based on all this evidence, the Director finds that Montez Glass could not designate 

the Santa Clara space as the point of dispatch under the Glazier PWD because, from a 

common sense perspective, the rental lacked the characteristics of an operating, bona fide 

shop for purposes of the Glazier PWD, and accordingly, the decision to designate it as the 

point of dispatch served only to artificially deprive workers of their entitlement to travel time 

wages. 
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